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FOREWORD: DIVIDED LOYALTIES 
Michael J. Benza and David F. O’Brien† 
I. INTRODUCTION 
When we first started putting together this Symposium, our central 
discussions were about why so much attention was paid to torture and other 
activities at Abu Ghraib with little to no attention paid to the role of legal, 
medical, and other professionals in the implementation of the policies, pro-
cedures, and prosecution of the ―War on Terror.‖ Any discussions about 
professionals were focused on the policy makers, not on those who carried 
out the policies. What was not being discussed was the fact that the Ameri-
can service personnel involved were doctors, lawyers, police, and correction 
officers in civilian life. There has always been tension between the ethical, 
legal, and professional obligations of professionals and the requirements of 
military service. This tension is increased by the War on Terror and the 
costs (whether real or imagined) of failure. Physicians, mental health pro-
fessionals, lawyers, and law enforcement/corrections officers serving in the 
military are placed in situations in which their professional ethics, obliga-
tions, and legal duties may contradict military necessity or directives, or 
even place the role of the professional in direct conflict with the role of 
military personnel.  
As the management of armed conflict, the law of war, and the pro-
fessionalization of the military has increased, this tension has similarly in-
creased. Military professionals have been asked to bring their expertise, 
skills, and professional talents to the prosecution of military action not just 
as military personnel but as doctors, mental health professionals, lawyers, 
and law enforcement/corrections officers. Doctors and mental health profes-
sionals are charged with supervising and controlling interrogations, lawyers 
are asked to provide legal opinions and advice on the treatment of prisoners, 
and law enforcement and corrections officers must guard and control pris-
oners. While performing these duties, military necessity can impose con-
flicting duties and concerns. The military need for information, validation, 
or security may require different loyalties and focus than the professional 
duty. The need for information about an upcoming attack that could save the 
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lives of comrades may directly contradict the need for care or treatment of a 
prisoner. 
These tensions were succinctly outlined by doctors Victor W. Sidel 
and Barry S. Levy. They identified five ethical dilemmas facing the physi-
cian-soldier:  
(1) subordinating the best interests of the patient; 
(2) overriding patients’ wishes; 
(3) failing to provide care; 
(4) blurring combatant and noncombatant roles; and 
(5) preventing physicians from acting as moral agents within the  
     military.1 
The fact that we do not have answers to these dilemmas leads our young 
military personnel adrift to deal with the dilemmas and the resulting trauma.  
These issues are nothing new. As long as there have been physi-
cians in war the tension between their duty to medicine and their duty to 
country has existed. Physicians are governed by the Hippocratic Oath de-
rived from the teachings of the father of medicine, the Greek physician Hip-
pocrates. And yet Hippocrates himself refused to treat Persians suffering 
from the plague in spite of a direct request and promise of great riches from 
the Persian King Artaxerxes.2  
One oft forgotten part of the legacy of Nuremberg is the trials con-
ducted by the United States before the creation of the International Military 
Tribunal. These trials were conducted by United States personnel before 
United States military courts.3 The first of the twelve trials is known as the 
Doctors’ Trial in which twenty Nazi physicians and three SS officers faced 
charges stemming from human experimentation during World War II. Sev-
en defendants were acquitted but the others were convicted and sentenced to 
various terms including seven death sentences.4 These executions were car-
ried out on June 2, 1948 at Landsberg prison, Bavaria.5  
Fast forward to 2005 to Abu Ghraib. A twenty-one-year old medic 
with the 134th Medical Company of the Iowa National Guard was deployed 
to Iraq. Sergeant Andrew Duffy served at Abu Ghraib after the notorious 
photographs of abuse and torture were released and after promises of reform 
  
 1 Victor W. Sidel, MD and Barry S. Levy, MD, Physician-Soldier: A Moral Dilemma, in 
1 MILITARY MEDICAL ETHICS 293 (Dept. of the Army 2003), available at http://www. 
bordeninstitute.army.mil/published_volumes/ethicsVol1/Ethics-ch-11.pdf. 
 2 Anne-Louis Girodet de Roussy-Trioson, Hippocrates Refusing the Gifts of Artaxerxes, 
1792 Oil on canvas, Musée d’Histoire de la Médecine, Université René Descartes, Paris. 
 3 GEORGE G. ANNAS AND MICHAEL A. GRODIN, THE NAZI DOCTORS AND THE NUREMBERG 
CODE: HUMAN RIGHTS IN HUMAN EXPERIMENTATION 94–95 (1992). 
 4 VIVIEN SPITZ, DOCTORS FROM HELL: THE HORRIFIC ACCOUNT OF NAZI EXPERIMENTS ON 
HUMANS 264–265 (2005). 
 5 Id. 
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were made by the Pentagon.6 But as Sergeant Duffy explained: ―We didn’t 
have naked pyramids. But there was still a lot of gray area.‖7 In fact, Ser-
geant Duffy’s experiences may be even more problematic because of the 
direct conflict between military directives and his duties as a medical pro-
fessional. Sergeant Duffy was not involved interrogations but he was under 
orders to ―soften up‖ the prisoners,8 and repeatedly faced conflicts between 
his obligations as a medic and the military’s needs, including forced treat-
ment and nutrition.9 
Sergeant Duffy’s conduct is in no way comparable to the Nurem-
berg doctors but the conflicting loyalties he faced were no different. Dr. 
Karl Brandt’s statement to the Court illustrates directly the conflict of loyal-
ties: ―It is immaterial for the experiment whether it is done with or against 
the will of the person concerned . . . . The meaning is the motive—devotion 
to the community . . . ethics of every form are decided by an order or ob-
edience.‖10 
Dr. Fritz Fischer’s statement to the Court was even clearer: 
In my life I have never followed egotistical aims, and I was never moti-
vated by base instincts. For that reason, I feel free of any guilt inside me. I 
have acted as a soldier, and as a soldier I am ready to bear the conse-
quences. However, that I was born a German, that is something about 
which I do not want to complain.
11 
Dr. Brandt was executed and Dr. Fischer was sentenced to life in prison. 
Our hope is that the Symposium and this Journal will move this dis-
cussion forward so that the next generation of military professionals will 
recognize and address these dilemmas and that military command structure 
will accommodate and resolve the conflicts so that professionals can main-
tain their professional duties while serving as military personnel. As this 
occurs, we are deeply indebted to those who gave their time, efforts, and 
thoughts to the Symposium and the Journal.  
II. DIVIDED LOYALTIES: A PREVIEW OF THE ISSUE 
This issue begins with a series of articles focusing on issues facing 
military lawyers. In The Myth of Divided Loyalties: Defending Detainees 
and the Constitution in the Guantánamo Military Commissions, David 
  
 6 JUSTINE SHARROCK, TORTURED: WHEN GOOD SOLDIERS DO BAD THINGS 105 (Wiley 
2010). 
 7 Id. at 107. 
 8 Id. at 111. 
 9 Id. at 119. 
 10 SPITZ, supra note 4, at 258. 
 11 Id. at 264. 
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Frakt, a professor at Barry University School of Law and a U.S. Air Force 
Judge Advocate General (JAG) Officer, addresses the role of military coun-
sel in the representation of detainees before Military Commissions.12 Pro-
fessor Frakt argues that contrary to concerns about the ability of military 
officers to effectively defend accused terrorists, military counsels were able 
to provide zealous representation without compromising their role as offic-
ers; it was the prosecutors who were truly conflicted.13 Elizabeth Hillman of 
the University of California Hastings College of Law takes a broader look 
in Mission Creep in Military Lawyering, examining the expanding role of 
JAGs in the military and the corresponding expansion of ethical issues and 
concerns.14 The role of the military lawyer, as Professor Hillman explains, 
has increasingly shifted to a focus on operational law, bringing a host of 
new conflicts.15 Michael Lebowitz, a prosecutor at the Office of Military 
Commissions and private practitioner, examines the unique dilemma expe-
rienced by military professionals who find themselves opposed to military 
policy in Anti-War & Anti-Gitmo: Military Expression and the Dilemma of 
Licensed Professionals in Uniform.16 Military professionals carry a ―trifec-
ta‖ of obligations: professional requirements, military code, and personal 
beliefs. Military whistleblowers and those opposed to particular conflicts 
are often prosecuted for the expression of their views or their refusal to dep-
loy.17 Mr. Lebowitz discusses how such officers are treated in the United 
States and the United Kingdom and what remedies are available to profes-
sionals caught in the trifecta.18 
There are many types of professionals in the military besides law-
yers, and they all face similar struggles and challenges to resolve their pro-
fessional guidelines with their duties as soldiers, sailors, marines, and air-
men. Professor Cassandra Robertson of Case Western Reserve School of 
Law explores the fundamental source of conflicts experienced by military 
professionals of all stripes in Organizational Management of Conflicting 
Professional Identities.19 Using Identity Theory, Professor Robertson ex-
  
 12 See David J. R. Frakt, The Myth of Divided Loyalties: Defending Detainees and the 
Constitution in the Guantánamo Military Commissions, 44 CASE W. RES. J. INT’L L 545 
(2011). 
 13 Id. 
 14 See Elizabeth L. Hillman, Mission Creep in Military Lawyering, 44 CASE W. RES. J. 
INT’L L 565 (2011). 
 15 Id. 
 16 See Michael J. Lebowitz, Anti-War & Anti-Gitmo: Military Expression and the Dilem-
ma of Licensed Professionals in Uniform, 44 CASE W. RES. J. INT’L L 579 (2011). 
 17 Id. 
 18 Id. 
 19 See Cassandra Burke Robertson, Organizational Management of Conflicting Profes-
sional Identities, 44 CASE W. RES. J. INT’L L 603 (2011). 
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plores the reasons why a military professional’s military identity could sub-
sume her professional identity, thereby predicting which types of situations 
are likely to lead to such conflicts.20 Physicians and other health profession-
als are no strangers to the dilemma of holding obligations to multiple par-
ties, but it is the role of health professionals in the torture of detainees that 
creates the conflict examined by Dr. Deborah Ascheim of Mount Sinai 
School of Medicine and Andrea Gittleman of Physicians for Human Rights 
in Divided Loyalties of Health Professionals: Professional Standards and 
Military Duty.21 Dr. Ascheim and Gittleman argue that the involvement of 
the medical profession in torture activities is detrimental to the profession at 
large and that following the established medical and international human 
rights guidelines will prevent future conflicts.22 
In American Vertigo: “Dual Use,” Prison Physicians, and Guantá-
namo, Professor George Annas of Boston University examines how doctors 
are used both in military detention facilities and civilian prisons.23 Rather 
than an aberration, Professor Annas argues the treatment of detainees at 
Guantánamo mirrors the actions of civilian prisons throughout the United 
States.24 Professor Annas asserts that physicians face tough ethical choices 
about ―breaking‖ hunger strikes and performing research on prisoners in 
both situations, and argues that the military and medical community should 
work to clearly define such actions as unlawful.25 Dr. Cynthia Brown of the 
University of Central Florida examines another set of parallel military and 
civilian institutions in Divided Loyalties: Ethical Challenges for America’s 
Law Enforcement in Post 9/11 America.26 Dr. Brown explains that civilian 
law enforcement agencies have become more ―militarized‖ and demon-
strates the negative consequences of this trend, both for law enforcement 
officers and society at large.27 
In addition to the many fascinating articles that arose from the ―Di-
vided Loyalties‖ Symposium, this issue also features several articles on 
other current and important issues in international law. The special ―Agora‖ 
section of this issue features two articles examining how established pre-
cepts of international humanitarian law are facing challenges in modern 
  
 20 Id. 
 21 See Deborah D. Ascheim & Andrea Gittleman, Divided Loyalties of Health Profession-
als: Professional Standards and Military Duty, 44 CASE W. RES. J. INT’L L 625 (2011). 
 22 Id. 
 23 See George J. Annas, American Vertigo: “Dual Use,” Prison Physicians, and Guantá-
namo, 44 CASE W. RES. J. INT’L L 631 (2011). 
 24 Id. 
 25 Id. 
 26 See Cynthia A. Brown, Divided Loyalties: Ethical Challenges for America’s Law En-
forcement in Post 9/11 America, 44 CASE W. RES. J. INT’L L 651 (2011). 
 27 Id. 
File: Foreword 2 Created on:  5/17/2011 10:56:00 AM Last Printed: 5/22/2011 7:43:00 PM 
542 CASE W. RES. J. INT’L L. [Vol. 43 
 
warfare. First, George Lucas of the Naval Postgraduate School and the U.S. 
Naval Academy explores the application of international humanitarian law 
in the age of ―irregular war,‖ which has become the dominant form of 
armed conflict since the end of the Cold War and the beginning of the War 
on Terror, in “New Rules for New Wars” International Law and Just War 
Doctrine for Irregular War.28 Next, in A New Twist on an Old Story: Law-
fare and the Mixing of Proportionalities, Laurie Blank, the Director of 
Emory University School of Law’s International Humanitarian Law Clinic, 
examines the increasing use of allegations of breaches in jus in bello pro-
portionality to undermine the perceived legitimacy of the broader conflict.29 
A practice, Professor Blank explains, that erodes the division between jus in 
bello and jus ad bello and puts civilian lives at risk.30 
It is also the Journal’s great privilege to publish the text of the 2011 
Klatsky Seminar in Human Rights. Prominent international barrister and 
academic Philippe Sands delivered this year’s lecture, titled A Memory of 
Justice: The Unexpected Place of Lviv in International Law.31 In a lecture 
that demonstrates how inextricably linked world history is with personal 
experience, Professor Sands discusses the lives and careers of three giants 
of international law: Hersch Lauterpacht, Rafael Lemkin, and Louis Sohn.32 
All three came from the same part of the world, all three embarked on im-
pressive careers in international law, and all three left an indelible mark on 
history through their involvement in some of the most influential events and 
international documents and bodies of their time.33 Professor Sands traces 
their careers from their beginnings in the Ukrainian city of Lviv (or Lem-
burg, or Lwów, depending on which power was currently occupying it) to 
their groundbreaking work that continues to influence both his career and 
the global community.34 
Finally, this issue concludes with a collection of fascinating and 
thought-provoking student Notes. In Equal Accessibility for Sign Language 
Under the Convention on the Rights of Persons with Disabilities, Andrea 
Ball describes the obstacles faced by sign language users in receiving rec-
ognition as a distinctive linguistic minority and the inability of the current 
  
 28 See George R. Lucas, Jr., “New Rules for New Wars” International Law and Just War 
Doctrine for Irregular War, 44 CASE W. RES. J. INT’L L 677 (2011). 
 29 See Laurie R. Blank, A New Twist on an Old Story: Lawfare and the Mixing of Propor-
tionalities, 44 CASE W. RES. J. INT’L L 707 (2011). 
 30 Id. 
 31 See Philippe Sands, A Memory of Justice: The Unexpected Place of Lviv in Internation-
al Law, 44 CASE W. RES. J. INT’L L 739 (2011). 
 32 Id. 
 33 Id. 
 34 Id. 
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international human rights framework to address their plight.35 Ms. Ball lays 
out a compelling case for using the Convention on the Rights of Persons 
with Disabilities as the most effective basis for securing the rights and rec-
ognition denied to sign language users around the world.36 Kavitha Giridhar 
writes about another issue of language rights in Justice for All: Protecting 
the Translation Rights of Defendants in International War Crime Tribun-
als.37 While defendants before international criminal tribunals are guaran-
teed free access to interpreters and translation, this right has not been inter-
preted as absolute in regards to documents, leaving serious questions about 
a defendant’s ability to mount an effective defense.38 Ms. Giridhar argues 
that the course of justice would be best served by providing translators to 
each defense team.39 Heather Noël Ludwig examines the Special Tribunal 
for Lebanon in Tipping the Scale: Is the Special Tribunal for Lebanon In-
ternational Enough to Override Official State Immunity.40 The Special Tri-
bunal for Lebanon, formed to investigate and prosecute the assassination of 
former Lebanese Prime Minister Rafiq Hariri, is unique among the interna-
tional tribunals in its mandate to prosecute an act of terrorism.41 This, along 
with issues of subject matter jurisdiction and head of state immunity, could 
jeopardize that tribunal’s ability to try those behind the assassination.42 Ms. 
Ludwig argues that contrary to arguments the accused may raise, the Spe-
cial Tribunal of Lebanon is ―international‖ enough to negate any claims of 
immunity raised by defendants.43 In the Journal of International Law’s Note 
of the Year, Lesley DeRenzo addresses an issue at the forefront of science 
and the law in Stem Cell Tourism: The Challenge and Promise of Interna-
tional Regulation of Embryonic Stem Cell-Based Therapies.44 The use of 
embryonic stem cells holds great potential as medical treatment.45 Their 
  
 35 See Andrea R. Ball, Note, Equal Accessibility for Sign Language Under the Convention 
on the Rights of Persons with Disabilities, 44 CASE W. RES. J. INT’L L 759 (2011). 
 36 Id. 
 37 See Kavitha R. Giridhar, Note, Justice for All: Protecting the Translation Rights of 
Defendants in International War Crime Tribunals, 44 CASE W. RES. J. INT’L L 799 (2011). 
 38 Id. 
 39 Id. 
 40 See Heather Noël Ludwig, Note, Tipping the Scale: Is the Special Tribunal for Lebanon 
International Enough to Override Official State Immunity, 44 CASE W. RES. J. INT’L L 831 
(2011). 
 41 Id. 
 42 Id. 
 43 Id. 
 44 See Lesley N. DeRenzo, Note, Stem Cell Tourism: The Challenge and Promise of Inter-
national Regulation of Embryonic Stem Cell-Based Therapies, 44 CASE W. RES. J. INT’L L 
877 (2011). 
 45 Id. 
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application, however, is wholly unregulated on an international level, creat-
ing the risk of ―stem cell tourism,‖ in which patients travel to countries with 
less stringent laws governing the use of embryonic stem cells for medical 
treatment.46 Stem Cell Tourism highlights the dangers of the practice and 
proposes steps the United Nations can take to prevent it.47 
This issue of the Journal of International Law is the result of the 
combined efforts and support of many people. We would like to thank all 
who were involved with the ―Divided Loyalties‖ Symposium on February 
11, 2011, for creating a provocative and insightful conference. We would 
also like to thank all of our authors for their invaluable contributions. We 
are extremely grateful to the Wolf Family Foundation for its generous sup-
port. Finally, this issue would not have been possible without the tireless 
efforts of the many student editors who devoted so much of their time to 
bring it to publication.  
 
  
 46 Id. 
 47 Id. 
